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We represent Our Lady of Lourdes Regional Medical Center ("Lourdes"). Please direct 
all future communications to this office. We are in receipt of your correspondence dated 
September 1, 2021, concerning Lourdes' COVID-19 vaccination policy. The following 
information is provided in response. 

Federal Government Requirements and Recommendations 

On September 9, 2021, the Bi den administration announced federal initiatives bearing 
directly on Lourdes' vaccination requirements and your clients' objections thereto. First, all 
healthcare organizations participating in Medicare/Medicaid (which Lourdes does) must require 
vaccination of their workforce as· a condition of participation. This mandate will be enforced 
through the Centers for Medicare & Medicaid Services ("CMS"). Second, all employers with 
greater than 100 employees must require vaccination of their workforce (with a potential 
alternative for weekly testing), enforced through assessed fines and penalties by the Occupational 
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Safety and Health Administration ("OSHA"). Lourdes participates in both Medicare and Medicaid 
as part of its mission to care for those most in need, so it cannot disregard the federal requirements. 

Moreover, every agency charged with protecting the safety and rights of workers has 
acknowledged the permissibility of, if not outright endorsed, a vaccination mandate in the 
healthcare setting. For example, even prior to President Biden's recent executive actions, OSHA 
emphasized that vaccination is the most effective way to protect against severe illness or death 
from COVID and recommended that "employers consider adopting policies that require workers 
to get vaccinated." (osha.gov/coronavirus/safework). Under OSHA's general duty clause, 
employers are responsible for providing a safe and healthy workplace free from recognized hazards 
likely to cause death or serious physical harm. 29 U.S.C.§654(a). As OSHA has categorized 
COVID as a "grave danger to which employees are exposed" (OSHA Emergency Temporary 
Standards: Summary) and has strongly recommended mandatory vaccination policies, it is 
irresponsible to take an approach other than that adopted by Lourdes and many other healthcare 
facilities throughout the state and nation. The Equal Employment Opportunity Commission, an 
agency charged with the protection of employees, has recognized that the federal EEO laws do not 
prevent an employer from requiring all employees in its workplace to be vaccinated against 
COVID, subject to reasonable accommodations in certain instances. (US. EEOC Technical 
Assistance Questions & Answers, May 28, 2021). And, the Centers for Disease Control has 
continued to recommend vaccination for all persons over the age of 18, stating more recently that 
"with the Delta variant, this is more urgent than ever." (cdc.gov/mmwr/volumes/70/wr/mm7032). 

The Louisiana Constitution and Medical Consent Statutes 

Respectfully, Lourdes disagrees with your attempt to invoke Article I, Section 5 of the 
Louisiana Constitution as supporting an independent claim against Lourdes based upon a policy 
which requires vaccination as a condition of employment or to perform services at Lourdes. While 
individuals have a right to refuse medical treatment, such is an issue between them and their 
healthcare providers (based upon the statutory provisions arising out of Section 5 's right to 
privacy). While we agree that the statutory right to refuse treatment is rooted in Section 5, 
Louisiana courts have held repeatedly that Section 5 does not provide an independent cause of 
action against a private, non-governmental actor. 1 

1 See Brennan v. Bd. Of Trustees for University of Louisiana Systems, 691 So.2d 324 (La. App. 1 Cir. l 997)("The 
Louisiana Constitution's protection of privacy provisions contained in Article 1, § 5 does not extend so far as to protect 
private citizens against the actions of private parties. Nor do the due process provisions of Article 1, § 2 provide a 
cause of action against private actors ... Thus, in order to prevail on the merits of either constitutional claim, Brennan 
must first show that USL was a state actor when it enforced the NCAA's rules and recommendations."); Guilbeaux v. 
Guilbeaux, 981 So.2d 913, (La. App. 3 Cir. 2008)("Here, Edith is seeking an injunction against Russell and Carolyn 
who are private individuals. Insofar as Russell and Carolyn are not state actors, we find that Edith does not have an 
invasion of privacy claim under Article 1, § 5 of the Louisiana Constitution."); Haith v. City of Shreveport, 2005 WL 
2140583 (W.D. La. 2005)("Louisiana courts have specifically held that sections 2, 3 and 5 of the Louisiana 
Constitution do not apply to private individuals: As this court has determined that Zahn and Orleans Square were not 
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Your correspondence cites Hondroulis v. Schumacher, which does discuss an individual's 
right to privacy and to refuse medical treatment. However, the Hondroulis court granted writs to 
consider whether the trial and appellant courts correctly interpreted La. R.S. 40: 1299.40 (the 
informed consent law). It analyzed the interpretation of this particular legislative enactment 
against the right to privacy, recognizing that if the appellate court's interpretation was correct, then 
the law was unconstitutional, as it would interfere with the rights of patients to decide to obtain or 
reject treatment. The court explained: 

That the constitutionally protected right to privacy extends to an 
individual's liberty to make medical treatment choices does not, 
however, automatically invalidate every state legislative regulation 
in this area. The practice of advising patients and obtaining their 
consent to treatment may be regulated in ways that do not infringe 
on protected individual's choices ... 

Hondroulis, 553 So.2d at 415. 

Obviously, the court did not hold that the defendant physician in Hondroulis violated 
Section 5; rather, the court interpreted the informed consent law in a way that avoided it being 
unconstitutional and analyzed whether the physician was negligent in application of the statute. 
Similarly, in Lemann (which involved state actors), the court recognized that the right to privacy 
protects a person's right to decide whether to obtain or reject medical treatment, but it did so in 
the context, again, of a patient refusing emergency medical assistance. 

Even if Section 5 provided a cause of action against a private, non-profit Catholic hospital, 
there has never been a decision holding that such private employer violated an individual's privacy 
right by implementing safety rules at its facilities. The assumption that such requirement - imposed 
on at-will employees and others performing services at Lourdes' facilities - is "facially unlawful" 
or violates the constitution (state or federal) is legally unfounded and, in the context of the 
pandemic, factually untenable. The legislature enacted La. R.S. 40: 1159.7 as a clarification to the 
informed consent law, stating, "Nothing contained herein shall be construed to abridge any right 

state actors, any claims against them pursuant to the Louisiana Constitution must also fail."); Parks v. Terrebonne 
Parish Consol. Gov 't, 759 Fed. Appx. 220 (5th Cir. 2019) ("Indeed, the plaintiffs state constitutional claims against 
MMSI fail because neither state constitutional provision 'extend[s] so far as to protect private citizens against the 
actions of private parties."'); Casse v. La. Gen. Servs., Inc., 531 So.2d 554 (La. App. 5 Cir. 1988)(quoting 21 Loyola 
Law Review 9 (1975), wherein Louis Jenkins, one of the co-authors of the Constitutional Convention's Declaration of 
Rights, wrote: "The Section (Art. I, Sec. 5) is intended to apply solely to government action, in accord with the view 
of the committee that a bill ofrights cannot reach private action," and stating that it did not appear that appellants had 
constitutional rights against a private entity under Article I, Section 5.); and Hennig v. Alltel Communications, Inc., 
903 So.2d 1137 (La. App. 5 Cir. 2005)("Plaintiff contends that she has stated a cause of action for invasion of privacy 
pursuant to the Louisiana Constitution, A1t. 1, Section 5 .... In support of this position, plaintiff cites to several 
Louisiana cases in which the right to privacy has been upheld. However, plaintiff's constitutional claim is not 
applicable here, where defendant is a private party.") 
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of a person eighteen years of age or over to refuse to consent to medical or surgical treatment as 
to his own person." The consent law applies as between patients ( or their authorized 
representatives) and healthcare providers; indeed, the Subchapter within which the law is found is 
titled "healthcare consumers," and the Sub-part "Louisiana Medical Consent law." There is 
nothing in the consent law which prohibits a private employer from implementing safety-based 
policies and requirements. Each individual to whom the policy applies remains free to accept or 
reject a vaccination. 

Lourdes is not forcing individuals to receive a vaccine against their will. In similar 
contexts, courts have recently rejected arguments that vaccine requirements are impermissibly 
coercive or intrude on bodily integrity. For example, in Doe v. Zucker, 2021 WL 619465 
(N.D.N.Y. 2021), the plaintiff asserted that the vaccination mandate and narrow exemption 
violated "the right to life, the right to informed consent, the right to refuse medical 
treatment ... equal rights, privacy rights, and the right to protection from infringement on the 
doctor-patient relationship .... ". The court rejected these arguments, explaining, inter alia, that a 
mandatory vaccination requirement does not force consent to vaccination. See also, Bridges v. 
Houston Methodist, 2021 WL 2399994 (S.D. Tex. 2021)(holding that policy requiring employee 
to receive COVID-19 vaccination was not coercive because employee "can freely choose to accept 
or refuse a COVID-19 vaccine ... if she refuses, she will simply need to work somewhere else.") 
Like the mandates in those cases, Lourdes' vaccination requirement permits your clients to choose 
whether to receive the COVID vaccine or not. 

Safety Considerations 

Your correspondence cited the .following pronouncement from the court in Hondroulis: 
"The patient alone must live with his disorder, encounter the risks of therapy or reap the 
consequences of treatment. By the same token, the choice will profoundly affect his or her 
development or life. It may mean the difference between life and death, pain and pleasure, poverty 
and economic stability." 

Such statement underscores the inapplicability (and frankly, absurdity) of applying the 
"right to refuse" statute and its progeny to the instant context. Yes, the right is rooted in the notion 
that a person should be able to choose what is done to his body at).d, conversely, must singularly 
live with the consequence of that choice. Here, though, the choice unfortunately does not affect 
that employee alone. As our courts have recognized, "The constitutional right to privacy afforded 
by the Louisiana constitution is not absolute; it is qualified by the rights of others." Angelo Iafrate, 
LLC v. State ex rel. Dept. of Transportation, 879 So.2d 250 (La. App. 1 Cir. 2004); State v. 
Gamberella, 633 So.2d 595 (La. App. 1 Cir. 1993). 

One court recently addressed this very balancing of rights in the context of an argument 
that university students and faculty had. a right to refuse medical treatment, and thus to refuse the 
COVID vaccination mandated by the university: 
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But the evidence reasonably shows that they aren't the only ones 
harmed by refusing to get vaccinated: refusing while also not 
complying with heightened safety precautions could 'sicken and 
even kill many others who did not consent to that trade-off.' Cassell, 
990 F.3d at 550. This certainly impacts the public interest: the 
students 'are not asking to be allowed to make a self-contained 
choice to risk only their own health' in making this decision-their 
decision necessarily bears on the health of other students, faculty, 
and staff. Id. The balance of harms doesn't weigh in the students' 
favor here. 

And because the students aren't being forced to take the vaccine 
against their will, the harm is demonstrably less. Though the 
students may have to forego a semester of school or transfer 
somewhere else-certainly a difficult and inconvenient choice, and 
not one lightly tossed aside-they have options. Other colleges in 
Indiana and around the nation haven't mandated vaccines. Indiana 
University says it will reassess the mandate after this semester. 

Klaassen v. Trustees of Indiana Univ., 2021 WL 3 073 926, (N .D. Ind. 2021) 

As far back as 1905, dealing with the smallpox vaccine mandate for the public at large, the 
United States Supreme Court grappled with essentially the same argument advanced by your 
clients: that they have the personal right under the constitution to decide for themselves whether 
to take the shot. See Jacobson v. Commonwealth of Mass., 197 U.S. 11 (1905). The Jacobson 
holding suggests that other people, from coworkers to patients to visitors, have a corresponding 
right in being free from infectious disease. As the Jacobson court stated, "Real liberty for all could 
not exist under the operation of a principle which recognized the right of each individual person 
to use his own, whether in respect to his person or property, regardless of the injury that may be 
done to others." 

Cases such as the ones you have cited involving refusal of unwanted medical treatment 
were limited to an individual's choice related to refusal of lifesaving subsistence or medical 
treatment - without ramification to the physical health of others. Vaccines address a collective 
threat, not just an individual one. A vaccine is implemented as a matter of public health and 
historically has not been constitutionally deterred from state mandate. See, e.g., Zucht v. King, 
260 U.S. 174, (1922). Any argument that a private entity cannot likewise invoke a vaccination 
requirement in order to work in a healthcare facility is even more tenuous. 

It is difficult to comprehend how your clients contend that "protecting the public at large" 
is not a lawful cause for a policy by which a private organization requires vaccination to provide 
services to its patients. Our own state Constitution provides in its Preamble, "We the people of 
Louisiana, grateful to the Almighty God for the civil, political, economic, and religious liberties 
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we enjoy, and desiring to ... promote the health, safety, and education of the people ... " Lourdes' 
mission and values include: "Inspired by the vision of St. Francis of Assisi and in the tradition of 
the Roman Catholic Church, we extend the healing ministry of Jesus Christ to God's people, 
especially those most in need ... We are, with God's help, a healing and spiritual presence for each 
other and for the communities we are privileged to serve." www.lourdesrmc.com/about
us/mission-and-values 

It should be noted that other medical interventions have long been required in the 
healthcare industry - for the safety of the workforce, patients, and visitors - as a condition of 
employment or providing services. For example, individuals have for years been required to 
submit to tuberculosis testing and, if positive, undergo treatment. Failing to do so would render 
the employee/agent unqualified for employment or otherwise to provide services. Personnel are 
likewise required to submit to urinalysis to determine the presence of unlawful substances or use 
of lawful substances beyond that which is deemed permissible as a matter of safety. Required 
annual flu vaccinations are now routinely enforced in the healthcare industry, again as a matter of 
safety - not only to the individual employee getting the vaccination, but to the entire workforce 
and the patients the organization exists to serve and protect. 

Louisiana's At-Will Principles Are Not Affected by Section 5 or the Medical Consent Statutes 

At-will employment has a longstanding and strong presence in Louisiana law and 
jurisprudence. See Harrison v. CD Consulting, Inc., 934 So.2d 166 (La. App. 1 Cir. 2006). The 
principle is codified at La. Civ. Code art. 2747, which states: "A man is at liberty to dismiss a hired 
servant attached to his person or family, without assigning any reason for so doing. The servant 
is also free to depart without assigning any cause." Under Article 2747, an employer is generally 
at liberty to dismiss an employee at any time, for any reason, without incurring liability for the 
discharge. Whipple v. McDonald's Restaurant Managers, et al, 971 So.2d 431 (La. App. 3 Cir. 
2007). Likewise, an at-will employee 'is free to quit at any time without liability to his or her 
employer. Clark v. Acco Systems, Inc., 899 So.2d 783 (La. App. 2 Cir. 4/6/05). Aside from 
federal and state statutory exceptions, there are no broad public policy considerations creating 
exceptions to employment at-will and affecting relationships between an employer and 
employee. See Whipple, 971 So.2d at 433, and Sanchez v. Georgia Gulf Corp., 860 So.2d 277 
(La. App. 1 Cir. 2003). 

Again, a private healthcare entity's policy-making decisions regarding vaccination do not 
implicate Article I, Section 5 of the Louisiana Constitution, or the Medical Consent Law. 
Moreover, nothing therein applies to subvert the strong at-will principles rooted in Louisiana law. 

BR\2162005.vl 



September 17, 2021 
Page 7 

La. R.S. 23:9672 

In order to state a viable claim under the Louisiana Reprisal Law, an employee must prove 
that he or she, in good faith, advised the employer of a violation of law then either disclosed or 
threatened to disclose such violation or objected to or refused to participate in an employment act 
or practice that violates the law. La. R.S. 23:967. Critically, "In order to bring an action under La. 
R.S. 23:967, the employee must first establish that the employer engaged in workplace conduct 
constituting an actual violation of state law." Encalarde v. NO. Center for Creative Arts, 158 
So.3d 826 (La. 2015). See also, Accardo v. La. Health Services & Indemnity Co., 943 So.2d 381 
(La. App. 1 Cir. 2006); Causey v. Winn-Dixie Logistics, Inc., 186 So.3d 185 (La. App. 1 Cir. 
12/23/15); Corley v. La. ex rel. Div. of Admin., Office of Risk Management, 816 F. Supp. 2d 297 
(M.D. La. 2010). The violation must be of a state statute. See Hale v. Touro Infirmary, 886 So.2d 
1210 (La. App. 4 Cir. 2004), Edmonds v. Smith, 2016 WL 4010979 (E.D. La. 2016), and Accardo, 
943 So.2d at 386. 

Your clients can identify no workplace act or practice on the part of Lourdes which they 
first disclosed, and which is an actual violation of a statute. In fact, recently, the court in Bridges, 
2021 WL at *l, specifically stated that "receiving a COVID-19 vaccination is not an illegal act." 
And, here, Lourdes is not forcing receipt of the vaccine, simply compliance with policy as a 
condition of employment ( or through other contractual arrangements). Moreover, the individuals 
affected by the vaccination requirements cannot show that Lourdes engaged in an attempt to 
retaliate against them as purported whistleblowers. 

Reasonable Accommodations 

Lourdes is mindful of its obligation in certain instances to provide reasonable 
accommodation to employees who are unable to accept the COVID-19 vaccination due to a 
medical condition or bona fide religious belief. As such, its policies and procedures set forth a 
mechanism for team members to request exception or deferral of the requirement. Indeed, the 
exceptions/deferrals permitted under the policy go beyond what is arguably required by law. 

To be sure, the vaccination policy was not adopted on a whim and without considerable 
study and input by numerous healthcare experts in a variety ofrelevant fields, many of whom have 
been leaders in the state's efforts to control the spread of COVID-19. It should go without saying 
that Lourdes values all of its team members and respects their rights. However, service in the 
healthcare industry involves unavoidable risks and special obligations and Lourdes feels strongly 

2 As a threshold matter, we note that the majority of courts considering the issue have already recognized that Lourdes 
and its affiliates, and other similarly situated entities, are exempt from coverage under La. R.S. 23:967, as non-profit, 
religious based entities. See, e.g., Foreman v. Our Lady of Lourdes Regional Medical Center, Inc., 2013 WL 5410135 
(W.D. La. 2013); Wilson-Robinson v. Our Lady of the Lake Regional Medical Center, Inc., 2011 WL 6046984 (M.D. 
La. 2011); Jackson v. Xavier Univ. of La., 2002 WL 1482756 (E.D. La. 2002). 
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that it has taken appropriate measures to meet those obligations and mitigate the risks associated 
with the pandemic. While we would be happy to discuss this matter with you, Lourdes declines 
to withdraw its vaccination policy, which it believes to be consistent with the law and appropriate 
to the circumstances. 

MMS:laf 
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Very Truly Yours, 

BREAZEALE, SACHSE & WILSON, L.L.P. 

Melissa M. Shirley 
Thomas R. Temple, Jr. 


